IN THE UNI TED STATES BANKRUPTCY COURT
FOR THE

SOUTHERN DI STRI CT OF GEORG A
Augusta Di vi si on

I N RE: ) Chapter 7 Case
) Nurmber 95-10342
LI SA L. CLARKE )
)
Debt or )
)
) FI LED
AVERI CAN | NVESTMENT BANK, N. A ) at 3 Oclock & 50 mn. P.M
) Date: 1-19-96
Plaintiff )
)
VS. ) Adver sary Proceedi ng
) Nunmber 95- 01053A
LI SA L. CLARKE )
)
Def endant )
)
ORDER

Anmerican | nvestnent Bank, N. A (“AlB") seeks a
determ nati on of nondi schargeability under 11 U. S.C. 8523(a)(2) of
an unsecured debt incurred by the debtor, Lisa L. Carke. Al B
all eges that Ms. O arke procured a | oan through the fraudul ent use
of the signature of Charles C. Carke 111, M. Cdarke' s forner
husband, and a m sstatenent of the debtor’s financial position. For
the reasons that follow, the debt is excepted fromdi scharge in the
debtor’s Chapter 7 case.

I n Decenber of 1993, Ms. O arke received an unsolicited,

pre-approved credit application from AIB for funds up to $50, 000.



Ms. Clarke applied for a $60,000.00 loan from AIB for the stated
purpose of paying taxes and general unsecured debts. The AIB
application required that Ms. O arke specify the conbi ned i nconme and
assets of her husband and herself. Ms. Clarke conpleted the
application with the requested information, but understated her
gross annual incorme by approxi mately $51,000.00. Before returning
the application via facsimle, M. Carke signed both her name as
the “applicant” and M. Carke’s nane as “co-applicant.” After a
t el ephone interviewverifying the pertinent information on the short
formloan request, AIB forwarded to Ms. Clarke a prom ssory note,
i nsurance application, and |oan data verification form AIB also
request ed a photocopy of both M. and Ms. Clarke’s driver’s |icenses
for identification purposes. M. Carke again signed both her nane
and M. Clarke’s nane to the docunents dating her signature 12-29-93
and her husband's "signature"” 12-30-93. She then forwarded these
docunents, along with the phot ocopies of their driver’s licenses, to
Al B. Ms. O arke signed her husband's nane to the docunents to
resenbl e his actual signature appearing on his driver's license.
On January 3, 1994 AIB issued a check for $17,000 payabl e
to M. and Ms. Clarke jointly. M. Carke endorsed both of their
names on the check and deposited the funds into their joint bank
account . The | oan subsequently becanme delinquent wthout any
paynment of principal. In an attenpt to collect paynments on the
note, Ms. Mary Bernard, AIB Vice President of collections, called

Ms. Clarke on July 19, 1994 to discuss the past due amount. During



this conversation, M. Carke disclosed to Ms. Bernard that the
signatures appearing on the |oan docunents were not that of M.
Clarke. M. Carke also stated that at the tinme the docunents were
si gned she held a general power of attorney which authorized her to
sign M. Clarke’s nane to the docunents. The | oan docunments contain
no indication that M. Cdarke's name was being signed by an
aut hori zed agent in a representative capacity. No power of attorney
was offered at trial.

Pursuant to Ms. Carke’ s request during this telephone
conversation, AIB prepared and nmailed to M. Carke a |oan
nodi fication agreenent. This nodification was executed on July 26,
1994, and extended repaynent of the loan to January 27, 1994.' AIB
did not require M. Clarke to sign the nodification, nor did A B
attenpt to contact M. Clarke or have himratify the initial |oan
agr eenent . Ms. Clarke filed her case under Chapter 7 of the
Bankruptcy Code on March 6, 1995, listing AIB as an unsecured
creditor. AIBfiled a proof of claimshow ng an unsecured debt of
$18,800.34 as of March 16, 1995. The debt as of the date of the
trial Septenber 28, 1995 had increased to $20, 188. 05 and conti nued
accruing interest at the rate of $8.42 per day.

Ms. Clarke's testinmony and the deposition of M. O arke
admtted i nto evidence di scl osed that throughout their marriage both
prior and subsequent to the AIB loan, Ms. C arke regularly managed

t he coupl es’ financial paperwork. M. C arke had borrowed noney and

The date was intended to be January 27, 1995.
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obtai ned credit by signing her nanme and her husband’s nane to | oan
and credit applications. In 1992, M. Carke executed a power of
attorney in favor of Ms. Clarke to enable her to close the purchase
of their honme in both of their nanes. However, the docunment was not
produced at trial and the scope or duration of the power of attorney
was not established. Although the debtor insists that the docunent
was a general power of attorney authorizing her to borrow noney on
M. Carke' s behalf and that it was in force when this |oan was
executed, M. O arke deposed that the power of attorney was only for
the purchase of their hone. On at |east one instance, M. d arke
executed a | oan on behal f of her husband by signing his nane “by LLC
POA”. On at |east three occasions, Ms. Carke incurred joint debt
by executing | oan applications in her nane and M. C arke’ s nane by
signing his name wthout identifying her agency capacity. M.
Clarke expressly authorized these transactions prior to their
consunmmation. M. Clarke testified that he did not give Ms. C arke
aut hori zation to incur the Al B debt.

The Court has jurisdiction to hear this matter as a core
bankruptcy proceedi ng under 28 U.S.C. 8157(b)(2)(I).

Al B seeks a determ nation that the debt incurred by M.
Clarke is nondischargeable under 11 U S.C. 8523(a)(2)(A & B)2

2 11 U.S.C. 8523(a)(2) reads in material part as
fol |l ows:
(a) A discharge under section 727,
1141, 1228(a), 1228(b), or 1328(b) of
this title does not discharge an
i ndi vi dual debtor from any debt—



Exceptions to discharge are to be construed strictly and the burden
rests with the creditor to prove each elenent justifying the

exception. Schweig v. Hunter (In re Hunter), 780 F.2d 1577, 1579

(11th Gr. 1986) (citations omtted); Household Fin. Corp. V.

Richnond (In re Ri chnmond), 29 B.R 555 (Bankr. MD. Fla. 1983). The

creditor's burden of proof is by a preponderance of the evidence.

G ogan v. Garner, 498 U S 279, 111 S. C. 654, 112 L.Ed.2d 755

(1991) .

Denial of Dischargeability under 11 U.S.C. §523(a) (2) (A)

(2) for noney, property, services, or an
extension, renewal, or refinancing of
credit, to the extent obtained by—

(A fal se pr et enses, a fal se
representation, or actual fraud, other
than a statenent respecting the debtor's
or an insider's financial condition;

(B) use of a statenent in witing--
(i) that is materially fal se;

(ii) respecting the debtor's or an
insider's financial condition;

(ii1) on which the creditor to whom
the debtor is liable for such noney,
property, services, or credit reasonably
relied; and

(iv) that the debtor caused to be
made or published wth intent to
decei ve; or Co



In order to preclude the discharge of a particul ar debt
under 8523(a)(2)(A), a creditor nust prove that:

(1) the debtor nmade a fal se representation with the intent
of deceiving the creditor;

(2) the creditor relied upon such representation;
(3) the reliance was justifiable; and

(4) the creditor sustained a loss as a result of the
representation.

Field v. Mans, us __, 116 S Q. 437, ___ L.Ed.2d ___ (1995).

This case turns on a determnation of a false
representation with an intent to deceive. The evidence clearly
establishes el enents two t hrough four. The uncontroverted testinony
established that AIB would not have extended credit wthout the
obligation of both Carkes and relied upon the signature of M.
Clarke to extend the [ oan. Rel i ance on what appeared to be M.
Clarke's signature was justified based upon conparison of the
signatures on the driver's |license and | oan docunents, the apparent
di sparity of handwiting between the two borrowers and different
dates indicated for signature of the borrowers. AIB suffered a | oss
of the | oan anount because of this debtor's bankruptcy and inability
to collect fromthe co-borrower.

Ms. Clarke established that AIB entered into a |oan
nodi fication and required only her signature after | earning that she
signed her husband’s nane to the original |oan docunent. Thi s
evi dence was ostensibly introduced to rebut AIB s assertion of

justifiable reliance. However, “[t]he reasonableness of [a



creditor’s] conduct after turning over his noney is ... irrelevant
to the reasonabl eness of his reliance on the representation which

i nduced the loan in the first place.” Collins v. PalmBeach Sav. &

Loan (In re Collins), 946 F.2d 815, 817 (1ith Gr. 1991), quoting

Carini_v. Matera, 592 F.2d 378, 381 (7th Gr. 1979). See also, In
Re Kim 125 B.R 594 (Bankr. C.D. Cal. 1991) (Debtor’s obligation to
| ender was nondi schargeabl e on fraud grounds, even though |ender,
after learning of fraud, entered into loan nodification or
f or bearance agreenent with borrowers.)

Ms. Clarke argues that AIB did not establish the first
el enent, claimng that she signed the docunent for her husband in a
representative capacity. Establishing an intent to deceive is the
nmost difficult el enment under 8523(a)(2)(A). Absent an adm ssion of
bad intent, the creditor nust prove intent by inference based upon

the facts and circunstances of the case. See Inre MIller, 39 F. 3d

301, 305 (11th Gr. 1994). 1In this case it is undisputed that M.
Cl arke signed her fornmer husband’s nanme to the |oan docunents
wi thout identifying her alleged representative capacity. Thi s
raises two issues: whet her the representation of her husband’' s
signature was false, and if so, whet her she nmade the
m srepresentation with an intent to deceive AlB.

Ms. Carke asserts that the representation of her
husband’ s signature was not a false representati on because she was
aut hori zed by a general power of attorney to sign his name and bind

himto the debt. Alternatively, Ms. Clarke urges that general state



| aw agency principles establish her authority to bind her husband.
He being obligated on the original not e, there was no
m srepresentation nor then could there have been an attenpt to

decei ve.

A. Choice of Law.

Determining the existence of fraud in an action under
8523(a)(2)(A) is a matter or federal, not state |aw G ogan v.
Garner, 111 S. C. at 658, R shell v. Davis (In re Davis), 115 B.R

346, 349 (Bankr. N.D. Fla. 1990). However, as to whether Ms. O arke
was aut horized to sign the | oan docunents as an agent of M. O arke,
state law controls. Initially I must establish which state’s | aw
applies to determ ne whether Ms. C arke had authority to sign her
husband’ s nanme and bind himto the Al B debt. The conflict of |aws

provi si on of Georgia applies. United Counties Trust Co. v. Mac Lum

Inc., 643 F.2d 1140 (5th Cr. 1981) (A federal court should apply
the choice of |aw provision of the state in which the court sits.)
At all times relevant to this inquiry, the debtor was and is a
resident of GCeorgia. It is wundisputed that she received a
solicitation for this loan and executed the |oan application in
Georgia. However, AIBis a national bank | ocated in Salt Lake G ty,
Ut ah. Furthernore, the |oan agreenent executed by M.  arke
clearly reads “[t]his | oan shall be governed by, and construed in
accordance with the laws of the state of Uah.” The | oan

nodi fication drafted by Al B al so contai ns an i dentical choice of |aw



provi si on. Under Georgia law, “... when a transaction bears a
reasonable relation to this state and also to another state or
nation the parties may agree that the laweither of this state or of
such state or nation shall govern their rights and duties.”
Oficial Code of Georgia Annotated (O C. G A ) 811-1-105. Because
the transaction bears a reasonable relation to the State of Ut ah,
the contract's choice of |aw provision controls. Utah substantive

| aw appl i es.

B. Agency authority under Utah law.

Under U ah | aw, an agent may execute a note on behal f of
a principal by signing the principal’s nanme to the note wthout
di scl osi ng the agency capacity on the face of the instrunment. Uah
Code Anno. (U.C. A) 88 25-5-9, 70A-3-403.°% Because Utah | aw al | ows
an agent to bind her principal by signing the principal’s nanme
wi t hout disclosing the agency to the third party, the i ssue becones
whet her Ms. O arke was an agent of her husband authorized to incur
debt on his behalf w thout his knowl edge or express consent.

In an action on a note, the "authority to nmke each
signature on the instrunent is admtted unless specifically denied

in the pleadings. |If the validity of a signature is denied in the

%825-5-9 provi des that “Every instrunent...to be subscribed by

any party may be subscribed by the | awful agent of such party.

870A- 3-402 provides that “If a person acting ... as a
representative signs an instrunment by signing ... the nanme of the
represented person ... the represented person is bound by the

signature to the sane extent the represented person wul d be bound
if the signature were on a sinple contract.”
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pl eadi ngs, the burden of establishing validity is on the person
claimng validity...” U C A 870A- 3-308. Al though M. d arke
argues that the signature of her husband is valid under a power of
attorney executed in her favor, she has not produced sufficient
evi dence to establish the existence of the power of attorney or the
scope of authority granted by the docunent. The only evidence
regardi ng the power of attorney consisted of Ms. O arke’s testinony
claimng its existence and M. Carke’'s deposition testinony in
whi ch he vaguel y acknowl edged executing a power of attorney at sone
time in the past to allow Ms. Clarke to close a real estate
transaction in his absence. Although M. C arke never revoked that
power of attorney, there is no evidence regarding the duration or
scope of authority granted by that docunment. Therefore, | find that
at the tinme of the loan, Ms. C arke was not authorized to act as an
agent of her husband under any power of attorney.

Wthout a formally executed power of attorney authorizing
Ms. Clarke to borrow noney in her husband s nane, M. C arke nust
rely upon general principles of agency to determ ne whether her
husband’ s signature is valid under Utah aw. “A husband or wife can
be authorized to act for the other party to the marital relation.”
Rest at enent 2d Agency 822.

Nei t her husband nor wife by virtue of the

relation has power to act as agent for the

ot her. The relation is of such a nature,

however, that circunstances which in the case

of strangers would not indicate the creation of

authority or apparent authority may indicate it

in the case of husband and wife. Thus, a
husband habitually permtted by his wife to

10



attend to sone of her business matters may be

found to have authority to transact all her

busi ness affairs.

Rest at enent 2d Agency 822 comment b.

An agency rel ati onshi p does not have to arise by a fornal
writing. Rat her, the agency relation results from “...the
mani f estati on of consent by one person to another that the other
shall act on his behalf and subject to his control, and consent by
the other so to act.” Restatenent 2d Agency 81. Utah case | aw has
adopted this approach.

The actual authority of an agent may be inplied

fromthe words and conduct of the parties and

the facts and circunmstances attending the

transaction in question. I mplied authority

enbraces authority to do whatever acts are

incidental to, or are necessary, usual, and

proper to acconplish or perform the nain

authority expressly del egated to the agent.

Bowen v. O sen, 576 P.2d 862, 863 (S.Ct. Utah 1978), citing 3 Am

Jur. 2d, Agency, 871; See also Zions 1st Nat.’'| Bank v. Cdark dinic
Corp., 762 P.2d 1090 (S. C. Utah 1988) (adopting Restatenent

approach to inplied authority). Utah law allows the establishnment
of an agency relationship based wupon *“all the facts and
ci rcunstances” of a particular case wthout requiring a fornal
writing evidencing the existence and scope of the agency.* Vina v.

Jefferson Ins. Co., 761 P.2d 581, 585 (Utah App. 1988).

“U.C. A 825-5-4 requires that “every agreenent authorizing or

enpl oyi ng an agent or broker to purchase or sell real estate for
conpensation...” to satisfy the statute of frauds. No other code
section requires a witing to create an agency rel ati onship in any
ot her cont ext.
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Ms. Clarke did not execute the AIB | oan docunents as an
agent of M. Clarke. M. Cdarke’s deposition testinony provides the
nost conpelling support for this conclusion. M. Carke had no
know edge of the AIB loan, and therefore could not consent to the
execution of the loan in his nane either tacitly or explicitly.
Furthernore, the fact that Ms. Cl arke had previously incurred joint
debt by signing her husband’s nanme to applications with his ful
knowl edge and consent is insufficient to establish that Ms. O arke
had authority to incur debt in M. darke's name wthout his
know edge or consent. M. Clarke did not have inplied authority to
bind M. C arke under the note, and her signing M. Carke’s nane to
the note constituted a material m srepresentation under
8523(a) (2) (A).

The facts of this case establish that Ms. C arke nmade this
m srepresentation with the intent to deceive AlB. As di scussed
above, Ms. Carke deliberately changed her witing style when
signing her husband’ s nane to mmc his real signature disclosed on
his driver's license and dated the signatures differently. Only one
reasonabl e inference can be drawn from the evidence: Ms. O arke
signed the docunents in a manner which would not and did not cause

AlB to question the authenticity of the signature, and that she

i ntended to deceive AIB by her actions. See, EDIC v. Cerar (Inre
Cerar), 84 B.R 524 (Bankr. C.D. Ill. 1988) (debt nondi schargeabl e

under 8523(a)(2)(A) when debtor signed son’s signature on |oan

docunent); Security Pac. Fin. Corp. v. Gove (Inre Gove), 73 B.R

12



590 (Bankr. D. M nn. 1987) (debt nondi schar geabl e under
8523(a)(2) (A when debtor signed wife s signature on prom ssory
note); Hutchinson Nat.’'|l Bank v. Platt (In Re Platt), 47 B.R 70

(Bankr. WD. Ws. 1985).

It is therefore ORDERED that Lisa L. Clarke's debt to AIB
in the anount of $21,139.51 together with future interest fromdate
of judgnent as provided by law is not discharged in her Chapter 7

case.?®

JOHN S. DALIS
UNI TED STATES BANKRUPTCY JUDGE

Dat ed at Augusta, Ceorgia
this 19th day of January, 1996.

®Having found that the debtor’'s obligation to AIB is not
di scharged under 8523(a)(2)(A), analysis of 8523(a)(2)(B) is
unnecessary.
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